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Introduction

The European Union (EU) regularly implements directives, regulations, and
recommendations to its member states, delivering on its end goal of a single market under the
four freedoms of free movement of goods, services, capital, and labour." Oftentimes, directives
seek to “harmonize” national laws into EU laws that would increasingly integrate member states.
While harmonization at times operates on an economic basis—such as the establishment of the
Banking Union,? they also attempt to address social and political differences between member
states, such as the integration of the asylum-seeking process® or on a common anti-

discrimination process.*

As the world moves further into the digital age, social media has increasingly played a
role in Liberal democracies like those in the EU. While there are benefits to social media, it has
also been used to boost the voices of conspiracy theorists, demagogues, anti-democratic
advocates, and agents who can perpetuate misinformation at a much faster rate.® As well, it
gave rise to previously “unelectable” far-right, populist parties.® Social media now shapes EU
politics, so it makes sense the EU might start to seek out ways to harmonize the digital market,
something the Digital Services Act (DSA) attempts to do. While the harmonization process may
run into obstacles on its way to passing, there are also times when this does not occur, as was

the case with the DSA. This essay will begin with a timeline of the DSA starting-- with its early
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mentions to its eventual passing. After this, the reader's attention will be turned to the legislation

of the DSA and how it has been used.

Part 1: The History of the DSA

Laws combating hate speech are not new to the EU. Germany passed the Network
Enforcement Act in 2017, with France following suit via their Law on combating the manipulation
of 'information in 2018.” While these are national laws, the EU itself has not shied away from
regulating hate speech, passing a number of laws to tackle its explicit forms. This includes
forcing an assortment of regulations on several actors, including EU member states, civilians,
and private corporations.® The purpose of the DSA was to integrate and harmonize these pre-

existing national laws.

The DSA had been in the works well before its final passing in 2022. During her
Commission presidential run in 2019, Ursula von der Leyen suggested a Digital Services Act
would “upgrade [the EU’s] liability and safety rules for digital platforms, services and products,
and complete our Digital Single Market.” Around a year after her election victory, in 2020, the
Commission brought forward a proposal for a “Single Market for Digital Services” regulation.
Since 2015, the Commission has been consulting a number of stakeholders (including but not
limited to service providers, social partners, civil society organizations, academia and

international organizations) on the adoption of such an act. Stakeholders responded positively--
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expressing a desire to address online safety and continuing development of an internal digital
market, supported by further integration and stronger consumer protections.'® Support was also

bolstered by present political issues, such as the COVID-19 pandemic.'

Stakeholders were not the only ones who were supporting of the initiative, as the
member states also backed it. The proposal was adopted on December 16", 2022, by the
Commission. Two years later, the EP gave its position after the first reading on July 5™, 2022,
and three months later, the Council approved the first reading.'?> The Council vote was
unanimous, and the vote in the EP went through with almost no resistance, with the final vote
coming out to 539 in favour, 54 against, and 30 abstentions.' Finally, on the 19" of November,
the President of the EP and the President of the Council delivered the joint signature for its
passing.' The lack of friction from all bodies of the EU signals that member states wanted to

form a unified effort to address misinformation and illegal content.

While support existed at large among stakeholders and EU bodies, there was still a
discourse regarding the DSA, its morality, and what it meant for free speech. Companies such
as Google publicly expressed their distaste towards the legislation, and informed the EU that it

would not incorporate fact-checking requirements as outlined in the DSA."® Independent
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organizations also expressed concern over potential overreach from the EU on the ability to
freely communicate online. ADF International, a conservative think-tank expressed concerns
over government intervention."” It has also been argued that technical issues might lead to
unnecessary government overreach. For example, the Commission has struggled to come up
with a good definition for misinformation and other terms that are included with the DSA which
means the legal basis for its invocation is often arbitrary, resulting in a form of de facto-

censorship.'®

Some Americans have also expressed concern that the ‘Brussels effect’ may spread to
the United States, causing constitutional violations.' Concerns surrounding the DSA expanded
due to the notion that it disproportionately targeted American corporations. Former US Trade
Representative Charlene Barshefsky claimed that the EU was engaging in protectionism and
“techno-nationalism” when the DSA went after large American tech corporations like Meta and
Amazon.?® Concerns were already voiced in 2020 from Meta regarding the same theme of
digital protectionism.?'Nevertheless, support for the DSA remains strong, as NGOs are

encouraging the EU to stand firm against forces opposing it, including the new American
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government.?? It also likely that new security threats that may be posed may result in the further

usage of the Act, such as the worries about TikTok.23

Apart from the restrictions on free speech that have been levied against, there is also the
argument on the validity of the Act itself. Article 1 of the DSA states that the primary purpose of
the law is to create a safe and trusted environment online, the existence of the DSA might place
the ideas in people's minds that they are not being told the whole truth, and as such, might be
skeptical of the DSA even if its restrictions are both well-intentioned and operating strictly on
legitimate grounds.?* Additionally, it has been argued that the DSA has been unable to
adequately protect users against disinformation online during election periods, and has failed to
regulate the digital space to ensure the right to political participation.?® Finally, arguments have
been made against the idea of de-platforming misinformation if it does not violate national laws.
This is exacerbated by emerging technologies such as Al that can result in more mistakes when
moderating content, as well as the possibility that content creators and consumers may shift to
other platforms that are not within the DSA umbrella and therefore cannot be moderated by the

EU.%
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Part 2: Legislation of the Act

The purpose of the DSA is to address and regulate illegal and harmful goods, services
and content online. The Act applies only to intermediary services, but specifically to those that
are received by people residing in the EU, making it irrelevant if the service provider has an
establishment located within the EU or not.?” The horizontal initiative establishes a framework of
harmonized rules on services in the internal market. It sets out to align legal differences
between national laws regarding penalties on third-party service providers, as well as the safety
of users.?® The DSA’'s model also has a focus on consumer protections on technical obligations
such as user transparency, reporting, increased accountability, and content moderation.?° The
DSAs Article 9 lays out how the legislation overrides national law and provides instructions on
how to address infringements.*® The case of the DSA therefore represents the EU at its
strongest capacity—a regulatory power.3' acting as a consumer protection service, as outlined

in Article 2 C of the Lisbon Treaty.3?

The DSA has specific targets—it goes after what the EU considers “very large online
platforms” and “very large online search engines,” the former being made up of 17 companies

including Amazon, Twitter, Meta, and others. The latter covers two search engines, Google
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Search and Bing.®® So far, the use of the Act has notably been cited as cause for investigations
against X (formerly Twitter) and Meta (formerly Facebook).®* In both cases, the primary reasons
for the evocation of the Acts come from some variation of consumer exploitation. Meta released
a statement abiding by the Act,*® whereas adequate measures were not taken by X, launching

formal proceedings.3®
Conclusion

While there were anti-discrimination laws already in place in major EU countries such as
France and Germany, the Digital Service Act regulation would seek to harmonize these laws,
moving the European Union closer towards a single market in a large and growing digital world.
The purpose of the Act would require pre-defined companies and search engines to moderate
harmful conduct, monitor misinformation, along with other regulations. The Act has been used in
a few high-profile cases, such as the ones with Meta and X. While Meta worked with the EU on
meeting the criteria for the DSA, X took a more aggressive approach, indicating that the bloc will

be faced with further obstacles that they have to overcome.

While there was debate over both the president that the DSA would set for free speech,
as well as the questioning of the necessity of the Act itself, the DSA passed with almost no

resistance from either the EU or stakeholders, with strong support from the DSA remaining high
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among these groups today. This indicates that the EU is committed to maintaining its status as a

strong regulatory power moving into the new digital world.
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